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"The choice before us: International law or a ‘rules-based international order
2J.R. Biden Jr., ‘How the US is Willing to Help Ukraine’, New York Times International Edition, 2 June
2022,1, at 11.

3The White House Briefing Room, ‘Remarks by President Biden in Press Conference (Madrid, Spain)’, The
White House, 30 June 2022, available at www.whitehouse.gov/briefing-room/speeches-

remarks/2022/06/30/remarks-by-president-biden-in-press-conference-madrid-spain.
4 The White House, ‘National Security Strategy’, The White House, October 2022, at Introduction, 8, 18, 42, available at www.whitehouse.gov/wp-

content/uploads/2022/10/Biden-Harris-Administrations-National-Security-Strategy-10.2022.pdf.

5 Ibid., at 18, 45.
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6S. Walt, ‘China Wants a “Rules Based International Order,” Too’, Foreign Policy, 31 March 2021,
available at www.belfercenter.org/publication/china-wants-rules-based-international-order-too. See
also A. Tuygan, ‘The Rules-based International Order’, Diplomatic Opinion, 10 May 2021, available at
www.diplomaticopinion.com/2021/05/10/the-rules-based-international-order/.

7 Further evidence of President Biden’s determination to avoid reference to international law is provided
by an article he wrote shortly after becoming president: J. R. Biden, Jr., ‘Rescuing US Foreign Policy after
Trump’, (2020) 99 Foreign Affairs 64. In this wide-ranging account of his proposed foreign policy, there is
no mention of international law or the United Nations. NATO does, however, feature prominently in the
article.

8 See the statement of the German Foreign Minister, Annalena Baerbock after the 2022 G20 meeting of
foreign ministers where she referred to a shared commitment to the rules-based international order:
AuBenministerin Annalena Baerbock [@Abaerbock], ‘Liebe @AyorkorBotchwey, @DrAlfredMutua &
@mnsanzabaganwa, ich freue mich sehr, mit Ihnen drei starke Partner*innen fir die Verteidigung der
regelbasierten internationalen Ordnung beim #G7-Treffen in Minster willkommen zu heiBen!’, Twitter, 4
November 2022, available at twitter.com/ABaerbock/status/1588503709440700417. See further, R. Falk,
‘““Rule-based International-Order”: A New Metaphor for US Geo-Political Primacy’, Eurasia Review, 1
June 2021, available at www.eurasiareview.com; G. Cross, ‘Rules-based Order: Hypocrisy Masquerading
as Principle’, China Daily, 3 May 2022, available at www.chinadailyhk.com/article/269894#Rules-based-
order-masquerading-as-principle.

9The statements of Australian leaders are interesting. While the former Prime Minister, Scott Morrison,
repeatedly used the term ‘rules-based order’ and not ‘international law’, the present Foreign Minister,
Penny Wong, refers to international law. See her statement on the occasion of the 2022 G20 meeting of
foreign ministers: Sen. The Hon P. Wong, ‘Doorstop Following G20 Foreign Ministers’ Meeting’, Minister
for Foreign Affairs, 8 July 2022, available at www.foreignminister.gov.au.

1 NATO Heads of State and Government, Madrid Summit Declaration, Press Release 095 (2022),
available at www.nato.int>cps>natohg>official_texts_196951. For a similar statement see the
communique issued after the meeting of foreign ministers of the G7 at St Malo on 6 April 2019: G7
Foreign Ministers, ‘Statement on the Situation in the West of Libya’, G7 France Biarritz, 5 April 2019,
available at
www.elysee.fr/admin/upload/default/0001/04/fa9bd64d1ab7fc32e4c9508650083222b0c1a267.pdf.
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" Prime Minister M. Rutte, ‘Statement by Prime Minister Rutte for the 80th Anniversary of Bilateral
Relations between the Netherlands and Australia’, Government of the Netherlands, 16 April 2022,
available at www.government.nl/documents/speeches/2022/04/16/statement-prime-minister-rutte-80-
year-anniversary-of-bilateral-relations-between-australia-and-the-netherlands.

23, Popan, Statement on behalf of the EU and its Member States at the 76th Session of the General
Assembly Special Committee on the Charter of the United Nations and the Strengthening of the Role of
the Organization, 3 November 2021, available at www.eeas.europa.eu/delegations/un-new-york/eu-
statement-%E2%80%93-united-nations-6th-committee-report-special-committee-un_en?s=63.

3 See, for example, the statements by Jeremy Hunt, Secretary of State for Foreign and Commonwealth
Affairs, in Parliament on 2 April 2019 in the debate in Parliament on the Rules-based International Order:
J. Hunt (Secretary of State for Foreign and Commonwealth Affairs), ‘Rules-Based International Order:
Debate’, UK Parliament, Hansard, Oral Answers to Questions on Rules-based International order,
volume 657, 2 April 2019, column 916, available at https://hansard.parliament.uk>2019-04-02debates.
See also British Embassy of Manila, ‘UK Foreign Office Minister Mark Field Visits Philippines, 15-17
August’, British Embassy Manila, 28 August 2018, available at www.gov.uk/government/news/uk-foreign-
office-minister-mark-field-visits-philippines-15-17-august.

14 See, for example, J. Crawford (ed.), Brownlie’s Principles of Public International Law (2018); M. Shaw,
International Law (2021); M. Evans (ed.), International Law (2018); J. Crawford, Chance, Order, Change:
The Course of International Law (2014); A. Roberts, Is International Law International? (2017).
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S For an example of a scholarly work that draws no clear distinction between international law and the
rules--based order see S. Bashfield and E. Katselli Proukaki, ‘The Rules-based Order, International Law
and the British Indian Ocean Territory. Do as | Say, Not as | Do’, (2022) 23 German Law Journal 713.

8 M. Jorgensen, ‘The Jurisprudence of the Rules-Based Order: The Power of Rules Consistent with but not
Binding under International Law’, (2022) 22 Melbourne Journal of International Law 221.

7D. Lake, L. Martin and T. Rice, ‘Challenges to the Liberal Order: Reflections on International
Organization’, (2021) 75 International Organization 225. See also N. Wright, ‘The UK and the International
Rules-Based-System’, Foreign Policy Centre, 8 September 2020, available at www.fpc.org.uk/the-uk-
and-the-international-rules-based-system. The October 2022 National Security Strategy of the United
States likewise stresses these values as part of its international strategy and by implication associates
them with the RBO: supra note 3, particularly at 6, 18.

8 See the statement by Antony Blinken at the virtual meeting of the Security Council Open Debate on
Multilateralism on 7 May 2021, in which he stated that the rules-based order included the commitments
of states under international law, the UN Charter and ‘the rules and standards agreed to under the
auspices of the WTO and numerous standard-setting organizations’: A. J. Blinken, ‘Secretary Antony J.
Blinken Virtual Remarks at the UN Security Council Open Debate on Multilateralism’, U.S. Department of
State, 7 May 2021, available at www.state.gov/secretary-antony-j-blinken-virtual-remarks-at-the-un-
security-council-open-debate-on-multilateralism/.
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19 See Walt and Tuygan, supra note 5; see Falk and Cross, supra note 7.

20 Cross, supra note 7. See also R. Mullerson: the rules-based order is ‘based on rules of Washington and
not related to international law’, cited in A. N. Vylegzhanin et al., ‘The Term “Rules-Based Orderin
International Legal Discourse”’, (2021) 2 Moscow Journal of International Law 35.

21 Cross, supra note 7. See also R. Mullerson: the rules-based order is ‘based on rules of Washington and
not related to international law’, cited in A. N. Vylegzhanin et al., ‘The Term “Rules-Based Orderin
International Legal Discourse”’, (2021) 2 Moscow Journal of International Law 35.

223, Talmon, ‘Rules-based Order v International Law?’, German Practice in International Law, 20 January
2019, available at www.gpil.jura.uni-bonn.de/2019/01/rules-based-order-v-international-law.
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28 Agence France-Presse, ‘Antony Blinken Warns China to Stop “Aggressive Actions” in Asia-Pacific’,
Guardian, 13 December 2021.

24 According to Richard Falk, ‘[t]he United States has projected more force outside its borders than has any State in the course of the past 75 years’, supra note 7.

251n 2002, in the wake of 9/11, President George Bush issued a National Security Strategy approving the
use of force in pre-emptive self-defence: The White House, The National Security Strategy of the United
States of America, 41 ILM 1478 (2002). For criticism of this doctrine see W. M. Reisman and A. A.
Armstrong, ‘The Past and Future of the Claim of Preemptive Self-Defence in International Law’, (2006)
100 AJIL 525. See also the decisions of the International Court of Justice that cast serious doubt on the
validity of pre-emptive self-defence: Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, Advisory Opinion of 9 July 2004, [2004] ICJ Rep. 136, para. 139; Case Concerning the
Armed Activities in the Territory of the Congo (Democratic Republic of the Congo v. Uganda), Judgment of
19 December 2005, [2005] ICJ Rep. 168, paras. 143, 148

26 For a full coverage of this argument and the objections to it see D. Tladi and J. Dugard, ‘The Use of
Force by States’, in J. Dugard et al. (eds.), Dugard’s International Law: A South African Perspective (2018),
730, at 759.

27 NATO’s invocation of the doctrine of humanitarian intervention to justify its action was seriously
questioned by scholars. See L. Henkin, ‘Editorial Comments: NATO’s Humanitarian Intervention’, (1999)
93 AJIL 824.
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28 United Nations Security Council, Resolution 1441, Un Doc. S/RES/ 1441 (2002); United Nations
Security Council, Resolution 678, Un Doc. S/RES/ 678 (1990); United Nations Security Council,
Resolution 687, Un Doc. S/RES/ 687 (1991) were invoked creatively by the United States and the United
Kingdom to justify the invasion of Iraq and regime change. Critics agree that the United States and the
United Kingdom acted unlawfully. See V. Lowe, ‘The Iraq Crisis: What Now?’, (2003) 52 ICLQ 859; P.
Sands, Lawless World: America and the Making and Breaking of Global Rules-From FDR’s Atlantic
Charter to George Bush’s Illegal War (2005).

2% United Nations Security Council, Resolution 1973, Un Doc. S/RES/1973 (2011) imposed a no-fly zone
and authorized states to take ‘all necessary measures protect civilians’ but was used as a justification for
regime change by NATO. See R. Higgins et al., Oppenheim’s International Law: United Nations (2017),
1023, paras. 26, 120.

30 G. Aldrich, ‘The Taliban, Al Quaeda, and the Determination of lllegal Combatants’, (2002) 96 AJIL 891.
31C. Jones, The War Lawyers. The United States, Israel and Juridical Warfare (2020), 193-6; United
Nations General Assembly, Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary
Executions, Philip Alston, UN Doc. A/HRC/14/24/Ad 6 (2010); M. Boyle, The Legal and Ethical
Implications of Drone Warfare (2017).

32 According to Ben Scott, ‘Although the US shaped the UN and much of international law, its relationship
with these institutions has become increasingly vexed, especially since the 2003 invasion of Iraq. That’s
partly why it has fallen back on the rules-based order’: B. Scott, ‘The Trouble with Washington’s Rules-
Based Order Gambit’, The Diplomat, 3 August 2021, available at www.thediplomat.com/2021/08/the-
trouble-with-washingtons-rules-based-order-gambit.

33 The White House Briefing Room, ‘The Jerusalem US-Israel Strategic Partnership Joint Declaration’, The
White House, 14 July 2022, available at www.whitehouse.gov/briefing-room/statements-
releases/2022/07/14/the-jerusalem-u-s-israel-strategic-partnership-joint-declaration/. See also Biden’s
statement on the ‘need to sustain our ironclad commitment to Israel’s security’ in his 2020 article in
Foreign Affairs, supra note 6, at 73.
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%€ The US National Security Strategy of October 2022 makes no mention of the International Court of
Justice, supra note 3.
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